
LLeitsätzeeitsätze

zum Urzum Urteil des Zteil des Zweiten Senats vweiten Senats vom 31. Oktober 2023om 31. Oktober 2023

- 2 BR 900/22 -

W   F

1.1. Das grundrDas grundrechtsgleiche Recht des Arechtsgleiche Recht des Art.t. 103 Abs.103 Abs. 3 GG enthäl3 GG enthält kein bloßest kein bloßes
MehrMehrfachbestrfachbestrafungsvafungsverbot, sondern ein Mehrerbot, sondern ein Mehrfachfachvvererffolgungsvolgungsverbot, daserbot, das
VVerurerurteilteilte wie Fte wie Frreigespreigesprochene gleichermaßen schützt.ochene gleichermaßen schützt.

2.2. Es entfalEs entfaltet seine Wirktet seine Wirkung auch gegenüber dem Gesetzgeberung auch gegenüber dem Gesetzgeber, wenn dieser, wenn dieser
die gesetzlichen Vdie gesetzlichen Vororaussetzungen für eine erneute Saussetzungen für eine erneute Strtrafvafvererffolgung durolgung durchch
die Wiederdie Wiederaufnahme eines Saufnahme eines Strtrafvafvererfahrfahrens schafft.ens schafft.

3.3. Das in ArDas in Art.t. 103 Abs.103 Abs. 3 GG statuier3 GG statuierte Mehrte Mehrfachfachvvererffolgungsvolgungsverbot trifft eineerbot trifft eine
VVorrorrangentscheidung zugunsten der Rechtssicherheit gegenüber der mate-angentscheidung zugunsten der Rechtssicherheit gegenüber der mate-
rialen Gerrialen Gerechtigkeit. Diese Vechtigkeit. Diese Vorrorrangentscheidung steht einer Relativierungangentscheidung steht einer Relativierung
des Vdes Verbots durerbots durch Abwch Abwägung mit anderägung mit anderen Rechtsgütern ven Rechtsgütern von Von Vererfassungs-fassungs-
rrang nicht offang nicht offen, sodass dem Gesetzgeber bei der Aen, sodass dem Gesetzgeber bei der Ausgestalusgestaltung des Wie-tung des Wie-
derderaufnahmeraufnahmerechts insoechts insoweit kein Gestalweit kein Gestaltungsspielrtungsspielraum zukaum zukommt.ommt.

4.4. ArArt.t. 103 Abs.103 Abs. 3 GG umfasst nur eine eng umgr3 GG umfasst nur eine eng umgrenzte Einzelausprenzte Einzelausprägung desägung des
VVerertrtrauensschutzes in rauensschutzes in rechtskrechtskräftige Entscheidungen. Er schützt den Einzel-äftige Entscheidungen. Er schützt den Einzel-
nen alnen allein vlein vor erneuter Sor erneuter Strtrafvafvererffolgung aufgrund der alolgung aufgrund der allgemeinen Slgemeinen Strtrafge-afge-
setze, wenn wegen dersetze, wenn wegen derselben Tselben Tat berat bereits dureits durch ein deutsches Gericht einch ein deutsches Gericht ein
rrechtskrechtskräftiges Säftiges Strtrafurafurteil erteil ergangen ist.gangen ist.

5.5. Im Rahmen dieses begrIm Rahmen dieses begrenzten Schutzgehalenzten Schutzgehalts vts verbietet Arerbietet Art.t. 103 Abs.103 Abs. 3 GG die3 GG die
WiederWiederaufnahme vaufnahme von Son Strtrafvafvererfahrfahren zum Nachteil des Grundren zum Nachteil des Grundrechtstrechtsträgerägerss
nicht genernicht generelelll, jedenfal, jedenfalls aber die Wiederls aber die Wiederaufnahme aufgrund neuer Taufnahme aufgrund neuer Tatsa-atsa-
chen oder Beweismittel.chen oder Beweismittel.

6.6. FFrreigespreigesprochene dürochene dürffen daren darauf vauf verertrtrauen, dass die Rechtskrauen, dass die Rechtskraft des Faft des Frrei-ei-
spruchs nur aufgrund der zum Zspruchs nur aufgrund der zum Zeitpunkt des Eintritts der Rechtskreitpunkt des Eintritts der Rechtskraft gelaft gelten-ten-
den Rechtslage durden Rechtslage durchbrchbrochen werochen werden kden kann. Der Grundsatz ne bis in idemann. Der Grundsatz ne bis in idem
erkennt die Schutzwürerkennt die Schutzwürdigkeit des Vdigkeit des Verertrtrauens in ein frauens in ein freispreisprechendes Sechendes Strtrafur-afur-
teil an und Arteil an und Art.t. 103 Abs.103 Abs. 3 GG v3 GG verleiht diesem Verleiht diesem Verertrtrauensschutz Vauensschutz Vererfassungs-fassungs-
rrang.ang.
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- Bä: … -

Vü

 31. O 2023

Fö

A

 U

 Gä

BUNDESVERFASSUNGSGERICHT

- 2 BR 900/22 -

IM NAMEN DES VIM NAMEN DES VOLKESOLKES

In dem VIn dem Vererfahrfahrenen
überüber

die Vdie Vererfassungsbeschfassungsbeschwerwerdede

 H …,

1.  

)  B  O C  20. A 2022 - 2 W 62/22, 2
W 86/22 -,

)  B  L V  25. F 2022 - 1 K 148 J 1066/
22 (102/22) -,

2.  

§ 362 N 5 S (SPO)

 A  E   A

  B - Z S -

 M  R  R

Vä Kö,

Mü,

K-W,
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M,

L,

W,

F,

O

  ü V  24. M 2023 

UrUrteilteil

ü R :

1.1. §§ 362 Nummer362 Nummer 5 der S5 der Strtrafprafprozessorozessordnung in der Fdnung in der Fassung des Gesetzes zurassung des Gesetzes zur
Änderung der SÄnderung der Strtrafprafprozessorozessordnung – Erdnung – Erweiterung der Wiederweiterung der Wiederaufnahme-aufnahme-
möglichkeiten zuungunsten des Vmöglichkeiten zuungunsten des Verurerurteilteilten gemäß §ten gemäß § 362 S362 StPO und zur Än-tPO und zur Än-
derung der zivilrderung der zivilrechtlichen Vechtlichen Verjährung (Gesetz zur Hererjährung (Gesetz zur Herstelstellung materiellung materiellerler
GerGerechtigkeit) vechtigkeit) vom 21.om 21. Dezember 2021 (Bundesgesetzblatt I SeiteDezember 2021 (Bundesgesetzblatt I Seite 5252) ist5252) ist
mit Armit Artikeltikel 103 Absatz103 Absatz 3 des Grundgesetzes, auch in V3 des Grundgesetzes, auch in Verbindung mit demerbindung mit dem
vvererfassungsrfassungsrechtlichen Grundsatz des Vechtlichen Grundsatz des Verertrtrauensschutzes (Arauensschutzes (Artikeltikel 20 Ab-20 Ab-
satzsatz 3 des Grundgesetzes), un3 des Grundgesetzes), unvverereinbar und nichtig.einbar und nichtig.

2.2. Der Beschluss des Oberlandesgerichts CDer Beschluss des Oberlandesgerichts Celelle vle vom 20.om 20. April 2022 - 2 Ws 62/22,April 2022 - 2 Ws 62/22,
2 Ws 86/22 - und der Beschluss des Landgerichts V2 Ws 86/22 - und der Beschluss des Landgerichts Vererden vden vom 25.om 25. FFebruarebruar
2022 - 1 Ks 148 Js 1066/22 (102/22) - v2022 - 1 Ks 148 Js 1066/22 (102/22) - verletzen den Bescherletzen den Beschwerwerdeführdeführer iner in
seinem grundrseinem grundrechtsgleichen Recht aus Arechtsgleichen Recht aus Artikeltikel 103 Absatz103 Absatz 3 des Grundgeset-3 des Grundgeset-
zes, auch in Vzes, auch in Verbindung mit dem verbindung mit dem vererfassungsrfassungsrechtlichen Grundsatz des Vechtlichen Grundsatz des Ver-er-
trtrauensschutzes (Arauensschutzes (Artikeltikel 20 Absatz20 Absatz 3 des Grundgesetzes). Sie wer3 des Grundgesetzes). Sie werden aufge-den aufge-
hoben. Die Sache wirhoben. Die Sache wird an das Landgericht Vd an das Landgericht Vererden zurückvden zurückvererwiesen.wiesen.

3.3. Die einstweilige AnorDie einstweilige Anordnung vdnung vom 14.om 14. Juli 2022, zuletzt wiederholJuli 2022, zuletzt wiederholt durt durch Be-ch Be-
schluss des Senats vschluss des Senats vom 16.om 16. Juni 2023, wirJuni 2023, wird damit gegenstandslos.d damit gegenstandslos.

4.4. Die BundesrDie Bundesrepublik Deutschland und das Land Niederepublik Deutschland und das Land Niedersachsen haben demsachsen haben dem
BeschBeschwerwerdeführdeführer die notwendigen Aer die notwendigen Auslagen für das Vuslagen für das Vererfassungsbe-fassungsbe-
schschwerwerdevdevererfahrfahren soen sowie das Vwie das Vererfahrfahren über den Antren über den Antrag auf Erlass einerag auf Erlass einer
einstweiligen Anoreinstweiligen Anordnung zu gleichen Tdnung zu gleichen Teilen zu ereilen zu erstatten.statten.

Gründe:Gründe:

D V   F, W S-
   ä F   T
 B  A. 103 A. 3 GG      R ü-
  .

3/59



2

3

4

A.A.

I.I.

1. D W  S   A  
§ 362 SPO . M  G  Ä  S – E-
  Wö   V äß § 362
SPO   Ä   Vä (G  H -
 G)  21. D 2021 (BGB I S. 5252)   N  
 F (N. 5) ä. D V  :

§ 362 SPO W   V

D W   ä U -
 V   A  ä,

1.     H   G  
 U   ä ;

2.   Z  Sä    
 A  Z   G
 ä  ä V  E 
 ä   A  
;

3.    U  R  Sö  , 
  B   S   V 
A   ;

4.    F  G  ß-
  ü Gä  S  ;

5.   T  B  , 
   V  ü  B 
Gü ü ,    A 
M (§ 211  S), Vö (§ 6 A 1 
Vö),  V   M
(§ 7 A 1 N 1  2  Vö) 
K   P (§ 8 A 1 N 1  Vö-
)  .

2. D   Wü     F 
§ 362 SPO     R  1. F 1877 (RGB
S. 253 .) üü.

) D R   R  ü   -
 R    P  19. J  M-
       S 
(. M   E  D S   Bü-
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    B  K, 1873, S. 173 .; M  E-
  S  1874,  : H, D  M-
   R-J, B. 3, E A, 1880, S. 264 .).

D G         V  ö
R üü. Dü       
 I  A  S ß 
S,   I  A   G  W  -
   . D V,   W  ,
 ,   A  V    T   -
     ,   Vü  B-
  . D     L   I-
 (  ) ö,     B
 I   S   U  
 (. Gü, ZSW 120 <2008>, S. 545 <549>; F, D W
  A  S, 2022, S. 11 . ..N.).

N Eü   S  F   R-
  1791   A    P -
    § 179 A. 1  F P  1849 -
. A K   V ,   P  P
    ,       -
 P  . Z   G  R  -
 S E   S. B   A-
    S       
F   S (. Gü, ZSW 120 <2008>, S.
545 <552> ..N.; F, D W   A  S-
, 2022, S. 19 .). E W   T  B-
   .

I  W R    B  -
ä (. V  4. J 1924  (N-)B  R-
, RGB I S. 299 . <358 .>). E E W-
ü   A   T  B  1931
  D J     E  (.
V  36. D J, B. 1, 4. L, 1931, S. 1141 .;
B. 2, 1932, S. 222 .).

) U   H   Wü
    A   D V  V-
  S  29. M 1943 (RGB I S. 342 .)  .
I  Bü   E ß ,    – -
  S  B  –  R   V 
V  V   G. D G-
          E  
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  A (. Bü  E  S-
  1. M 1939,  : S/R/Rß/S, Q  R-
  S-  S, A III, B. 1, 1991, S. 541). D -
    Uä  R   Fä -
 ,    U  „B  V“ 
(. S-F, : D, GG, B. 3, 3. A. 2018, A. 103 A. 3 R. 4).

) N  E  Z W  ä   B 
R  W   R   F-
  N  1924  (.  E Z,
D W  V   F  V-
 <§§ 362 . SPO>, 1974, S. 71  143; B, D W  S-
   A   H  B, 2016, S. 87 .).

N Gü  B D    
 G  W  R   G  G-
,  ü R,  S   K 
20. S 1950 (BGB S. 455). I  F   R  W-
  S  (.  P, F  Sß, B.
2, 1972, S. 321; Z, D W  V   F-
  V <§§ 362 . SPO>, 1974; BRAK, D  R 
R   W  V  S, 1971, S.
76; M, W, 1977, S. 158; D, Z R  W-
 S, 1979, S. 142),     Ä   A-
 .

I G     D D R  W-
   A   Gü   -
  V;  ü W      ü
J  R  U ö (§ 328  S  12. J-
 1968 <GB DDR 1968 I S. 49>).

3. D Eü  § 362 N. 5 SPO  ,   Eä -
ß R .

) E 1992   F  1938   K 
J C  O    T  W 
S,  1931   V  O   R
 L   (. BGHS 39, 75). D   SPD-B-
 1993   1996  G   R
 W   B . M B   W -
  A  „   G 
‚   ‘ (A 103 A. 3 GG)   V ä R-
“ ,  W , „  T  B-
  ,     V   ü -
 B  ü Z ß,   A  
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 H  B  M (§ 211 SGB)  Vö
(§ 220 SGB) üü  “ (. BTD 12/6219, S. 1, 3). N -
 D   R  13. D B  -
 R (. BTD 13/10333, S. 4),  § 362 SPO  ä.

) I S 2007   L N-W   F  H-
H G   B ,    Fä  -
 M   V   Vö  W-
   A ä  , „   G
,    U,   E-
  U […]   Vü ,  T  B -
 “ (. BRD 655/07, S. 1; BTD 16/7957, S. 5). A ü 
I  F,   1993  A  V   Rü-
 ö    2004   U   A -
 H     B F -
   (. BRPP 837, S. 341 <C>-<D>). A    
   Gä (. M  R  D
B  12. Mä 2009  130. S; BRD 222/10  BRPP 869,
S. 123 <A>, 156 <D>; BMJV, A  SPO-E, 2015, S. 168
  A I, G, S. 660; BRPP 967, S. 131 <C>  138 <A>).

) D Eü  § 362 N. 5 SPO   G  H  G-
  21. D 2021     E –   -
ä –  (. BVGE 162, 358 <361 R. 7> – W-
   F-A). D ß   
Gü (. BTD 19/30399, S. 9 .):

D R   Gü  Bö
   ß  F
 M    ü V  
Vö     Mß -
ä    V   A.
S  F    V –   F -
 Sö –,   ä G  
E   ,   R 
 V   S  ö. D 
  F   F  Mö,  A ü
 P  R  W  . K
180.000 M   P  .

4. N  A  S B   J 2020  
13.819   L  V 19   A  W-
   A ü (S B, F 10,
R-  2.3, 2020, S. 62).

I  ü J   K  10 V  -
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 F  T  M  (. ü 2003  2004: BT-
D 16/7957, S. 2; ü 2010-2019: BTD 19/30798, S. 47 .; ü 2020: S
B, F 10, R 3, 2020, S. 24, 50 .  71). E F  T-
  Vö    J 2011 (BTD 19/30798, S. 47 .).

5. I A. 4  7. Z  Eä M (-
: 7. ZP-EMRK),   B D   ,  
G     ,   ü S   S,
 ü S   S  (. EGMR, A . D,
E  28. J 2001, N. 56811/00, § 1; T . B, U  4.
S 2014, N. 140/10, § 164). D ß  A 2  W
 V   G   S   S
 ,       T    -
 V ,  A  V ü Mä -
. A  A. 14 A. 7  I P ü ü  -
 R  19. D 1966 (BGB II 1973 S. 1553)    
 H,       G   S-
   L ä     , -
    . A. 20  Rö S  I
S (BGB I 2002 S. 2144)  S   
V  Z    S ü   ü-
 V.

Fü  Eä U   D  A. 54 
S Düü ( 19. J 1990, AB EU N. L 239 
22. S 2000, S. 19,  ä  A. 64 ÄVO <EU> 2018/1861 
28. N 2018, AB EU N. L 312  7. D 2018, S. 14; : SDÜ)
 W. E   V   A. 50  G-
  Eä U (: GRC),    V 
B  S ,   B   U-
 ä      (. EGH, U  26. F-
 2013, Å F, C-617/10, EU:C:2013:105, R. 33 .; U  5. J
2014, M, C-398/12, EU:C:2014:1057, R. 35; U  28. O 2022, PPU, C-435/
22, EU:C:2022:852, R. 64 .; BVG, B  1. K  Z S 
19. M 2022 - 2 BR 1110/21 -, R. 40 .).

6. E A  B   Eä K ü D-
  R (V-K)  R   G
      W  S  ,   
  S,   S  ,  G
       A. 4  7. ZP-EMRK  
V  . Z Zä W   A
  B   ,     R-
     -  -
 S   A  V -
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 . Aß   F ü  W,
   E  Vä   S  ü
  R  U;   W   T
 B ( ) ö ,    F  K
 .

E W    P     -
 S (.  W D  B, WD 7 – 3000 –
262/18  WD 7 – 3000 – 007/22)  ä. I   S 
 ä  ä B, F   V-
  K, B  A ( ) . I 17
S    U  E  ü W
   T  B ( ) ö.

II.II.

1. D Bü     21. M 1983 ä U 
L S  13. M 1983  V  V   M
. N Eü  § 362 N. 5 SPO   ä S-
  F 2022  L V (: L) 
A  W  S   V   E -
 H. D L ä  W  B
 25. F-  2022 ü ä   U   B-
ü . D   B   O-
 C (: O)  B  20. A 2022 (. 
E BVGE 162, 358 <360 . R. 2 .>).

2. M     Bü  O   L-
    § 362 N. 5 SPO  V
ü  Bü  V  R  A. 103 A. 3 GG 
 A. 2 A. 1  V  A. 20 A. 3 GG.

§ 362 N. 5 SPO    ö    -
 . D N   ß G  A. 103 A. 3 GG .
D  V  ü  Wü-
. A ü  Eü     Z 
Z     Wü. A  
N  F   Wü  § 362
SPO ;  ä  M  Bü (N. 1–3) -
    Sä  Tä (N. 4),    Gä   S
  D .

D W  G,    ß -
 F  R   Gü  Bö  -
   Mß ä     V 
 A (. BTD 19/30399, S. 9 .),   F 
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S. Z   V ö,   
V  § 359 N. 5 SPO  T  B  
ö. D B   V    ü  
  U  D   S
ö . D   G ü B  Uä-
        ,  
K ü  K  A  G      .
D   A  A,  „  S“  
Gü ü  V   Vääß  G ,
  V   W. D  U   E-
ö    A   T .
E    ,     Iä   
 T  § 114 A. 2 N. 4 SPO. D   , 
 V   ü W   . Sß-
 ß  B  R   U   
 R  Rü.

III.III.

A  A  Bü  E   A 
 S  V  H  L  25. F 2022  B-
  14. J 2022 (BVGE 162, 358),   B  20. D-
 2022,  A . M B  16. J 2023   -
 A  A ä.

IVIV..

D B,  B,  B,  B  I-
  ü H,  B  J,  L, 
B,  Nä   V,  G-
  B,  D  A S  M-
P-I  E  Kä, S  R  F, 
B,  D A .V.,  D R-
 .V.,  N R .V.,  Oü  S-
   A , ö  
S (A A-E)  G  S-
 .

1. A  D B   F  BÜNDNIS 90/DIE GRÜNEN
  FDP  ()   F  SPD ()   CDU/CSU () -
  S .

) N   S  F  BÜNDNIS 90/DIE GRÜNEN
  FDP  § 362 N. 5 SPO  Vß  A. 103 A. 3 GG   
A. 2 A. 1  V  A. 20 A. 3 GG  Rü -
.
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A. 103 A. 3 GG ü  E  S  ä 
A ü    S   B. I
 Fä  § 362 N. 5 SPO     ä,    B-
,      U   . U 
 S  U   A  
Sö , ü  W   A-
  ö V    W
  G. D    U  I
  R,    G V ü  R-
 ä   S  M  B   I-
  L   I (  )  ä . D
R     ü W -
  T  B , ,   R-
 ,  ,    S  H-
  E  ,    B
 (. § 170 A. 2 SPO).

A    H  A. 103 A. 3 GG ,   G-
 W   A   G  T
 B  ü. M   G  
S   V  R   E   Z
  Wü ß ,   J ü
 Z   ö. D  Z  N
ü Wö ä  S  R
  N   B   E-
ßä ,  „ F  R  F 
F   “ ( V  B, D  J, 1947,
S. 14). D  ü § 362 N. 5 SPO.

D N    ß G  R  A. 103
A. 3 GG . D E  B BVGE 56, 22 
 ü ,   G  B  Wü -
ä ü. N T  B   ü  P-
  L   G. D   ü  -
 M. D W ü   , Mä
,    S   V  . G
     § 362 N. 5 SPO,   S  -
 ,   G     V ü E-
 ü ö. § 362 N. 5 SPO  ß  Fö 
 R  ü W;  ö Gü -
  B   G    , -
 ä A    G   V
 A ü  W. Z  § 362 N. 5 SPO   W-
   T  B  . D  ü
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F  G  S . F U -
ö  Aä  ö   F  ü, 
   A  Ö      W  ö.

D  W   G  D ,
ö    B . Näß ö 
   S  ,   F -
 . D     V,      V-
  ä ö. I  M   F-
  ö    G  S,  
U  . W P ü 
ä   F ,    Z ,   -
 T  B  E  , 
Qä       . D G  
ä,  W  § 362 N. 5 SPO  § 373 A. 1 SPO  ä, 
  ,   G   H   V-
    § 362 N. 5 SPO  D ä ä.

) D F  SPD ä  V ü ü. § 362 N. 5
SPO  äß.

A. 103 A. 3 GG   . D N     W-
   M-,    M.
D   § 362N. 5 SPO B  E . A  E-
    . I  B  P-
 R ä   H ,     B-
    S    . D 
A  B      Pä, 
  G  M    
D  . D M   B-
  R  A. 20 A. 3 GG  . E Aä 
 Gä  R,    G,  
ö.

U    A. 103 A. 3 GG  ä,  
  A  W. V -
   äß Üü ä Fü   W-
    N   B.
§ 362 N. 5 SPO     V   -
 G  Fä,    R  U  B-
  .

D N   ääß,    V   -
 Eä ,   A  W
ä. D     Gü ü  V
  B    S. D Aä   -
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 W    I   S. E
      V  E  W-
    V ä,   S   V 
Üü  Tä . D   N ü D-A-
      Rä ü.

E Vß   Rü    . D ü-
 Z  G,   G  § 362 N. 5 SPO ,
ö   ,   V   Fä  , 
  B   I  N ä -
  . D B  1999   Rü-
 ,   Gä   G  G -
 ( V  BVGE 101, 239 <268 .>). I J 2021   ü  Fä
ä Vöö ,    Rü 
E  G  Uü  R 
 ö;    ü G  N -
,  ü  R  Bö ä E  -
 V  ( V  BVGE 156, 354 <410 . R.
151 .>). D ü   ü   W   M
   B .

) D F  CDU/CSU ä  V  ü ü
 § 362 N. 5 SPO ü .

D V   ü   F  A. 103 A. 3 GG -
. S Kä    B   S-
  Z   B. E     V
 S. F     -
  B     S. B  -
   E  A. 2 A. 2 S 2, A. 14 A. 1  A. 1 A. 1  V 
A. 2 A. 1 GG,   ü     V  R 
 S   R.

D -    Gü ü   V-
 , ö A. 103 A. 3 GG   V  M-
 . D Gä  A. 103 A. 3 GG    
  R ,    E  § 362
SPO   T  B   Gä (§ 362 N. 4 SPO) ö-
 . Z   Kä  A. 103 A. 3 GG ä. J
     V    R  B-
  ,   K   A. 103 A. 3 GG -
  H  W   T ö.

Fü  Vääßü   Sß  Bä-
  G   Uä. E  Zü
   Mß ;  ü 
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  F  
. D I  A    O    -
 V   S     
E  R. V ö   ö B 
R  § 362 SPO .F.   T  B  F-
 ä,   I    S ö -
. § 362 N. 5 SPO   T    U
ä   ü S,   B  S  -
 S ,    V   
ö. § 362 N. 5 SPO       .

A  ü A  § 362 N. 5 SPO  ä. I V 
 J,   E  Vöö (
V  BVGE 156, 354),   W    Rü-
  K.

2. D L  L N,  F B  
Lä B  H  § 362 N. 5 SPO   Eä-
 ü    V ü ü. D L-
  F Tü  § 362 N. 5 SPO  Vß 
A. 103 A. 3 GG ü .

3. D  ü     N  G 
  S  A A-E (), D A-
 .V.  Oü  S ()  
D  M-P-I  E  Kä, S 
R  F () ä   .

) D A A-E ä  Vä  § 362 N. 5 SPO ,
  ü A    K  ü 
S   L  ü. D Mß,   T  
B    , ö   F  § 359
N. 5  § 373 SPO        § 362 N. 5 SPO
     § 359 N. 5 SPO. D M „ Gü“ ö
  Bü  G     T-
  V ü  E H , ü
  S  Q  „ß W ü  V-
“  . Fü ,     T   
ä B  ,   A   ä
  V. N    A  ü Sä, 
 Uä    I ü  U. I F 
M     Z  Gä  Vä  NS-
M  ;  Uä „ö“,   K
 Mä  M    N. Fü
Vö   Uä  Vö  
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 äß § 5 VSGB  T   U. E 
 ,     Bü ü  W  V
 Vö  V ä E ,    V-
   S  ü W
        ä   J-
  R    I S   -
 . M B   R  ,  § 362 N. 5 SPO 
ä B   B  F 
 V   S ü ö,     
V  K .

D A  G,     M,  
E  § 362 SPO  ä ,   . D V-
  N  A. 103 A. 3 GG    B   R-
  B  . E U 
V,    R ä   T  B -
 ü,   N,   H   R-
. D ß    E  I  R  ö
R     V  F. V B ü  -
 R    Eü  A  -
 V  Z  ö R. N   P-
 1849  A  ,    
,    P  S  R-
   B  .

W  Bä  Fä  F   A  Sä-
 ß § 362 N. 5 SPO    A. 3 A. 1 GG.

) D D A .V.   Oü  S-
    N  Vß  A. 103 A. 3 GG  
 Rü. D B    E-
 BVGE 2, 380  3, 248 ,    W-
ü   A  ß K ,
 E   Wü A. 103 A. 3 GG -
. D      E BVGE 56, 22  . D
  B    T   
 ,  G     
K  W-ü  . E  ü  E-
 BVGE 65, 377    B. I  J   G -
     Zä  D 
R  S .

) N A  D  M-P-I  E  K-
ä, S  R  § 362 N. 5 SPO äß. D R  O
ü ä   V ü. B  Vääßü
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51

52

53

54

55

ü    S I,   Bü-
   P   K  . V  H-
   T  ,  Aä   F
ü. § 362 N. 5 SPO ö   B   E-
ä  A. 103 A. 3 GG  . E    
Bä  M  Vö ä,   
S  ,     ä S 
R ü. Z ü  „ Gü“  -
 A ,     W   V-
 ü,  F ,  T   
B  S  B   W
ä. D ü ü  ß  Tä  K ü 
   S  S  .

VV..

D S   24. M 2023  ü V ü,   
V   V ä   . A -
 A  ö :  D  M-P-I-
  E  Kä, S  R  F, P D. …,
P D. …, Uä A, R … ü  Oü 
S  P D. …  M  B
 WEISSER RING .V.

B.B.

D V  ä. I    Gü  B
 S  14. J 2022 ü  A  Bü  E 
 A  (. BVGE 162, 358 <367 . R. 31 .>).

C.C.

D V   ü. D W  S-
   Bü  . I R, -
  § 362 N. 5 SPO, öß  A. 103 A. 3 GG (I.). Z -
  A  Fü,    Z  I 
R  30. D 2021 ä ,  Rü 
A. 103 A. 3  V  A. 20 A. 3 GG (II.).

I.I.

§ 362 N. 5 SPO öß  A. 103 A. 3 GG. D  R
  G  R  W  S
 N  Gä   T  B (1.).
D  § 362 N. 5 SPO   (2.).

1. A. 103 A. 3 GG ä  M  ü  G-
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 (). D  E   R
ü   G  ä  ö  G-
   R  W  S  S ().
A ä V  A. 103 A. 3 GG  ;   S-
 ,    G  Eö  Wö-
  N  Gä   T  B
().

) A. 103 A. 3 GG ä  V  F  -
  R,  ä    S  S-
   (). D W  A. 103 A. 3 GG -
ü  G,     V ü 
 S   W  S  ().

) D G,     T    
(   ),   P  S,  S 
S  V  A    S 
S    (. BVGE 56, 22 <32>; 162, 358 <371 . R. 46>).
S  G   S    S-
 ,    A. 103 A. 3 GG   V -
  (. BVGE 3, 248 <251 .>; 12, 62 <66>; 23, 191 <202>; 56, 22 <32>). D-
  A. 103 A. 3 GG  ä  P  S
  R . E ä  E S,    -
 R    (. BVGE 56, 22 <32>; 162, 358
<371 R. 46>; BVGK 13, 7 <11>; .   BVGE 3, 248 <252>).

D S  V  F ß  (1) 
    S  (2).

(1) Tä   R  A. 103 A. 3 GG    V-
,   F (. BVGE 12, 62 <66>; 162, 358 <371 R. 46>;
BVGK 9, 22 <26>).

D W  A. 103 A. 3 GG ß   A  , 
 B     V . E  B-
ä   R  V     -
 V  (),   A. 103 A. 3 GG   P 
S  Sö   S  (). S -
ä   Z   R ().

() D E  N  ü  E  F
  S  A. 103 A. 3 GG.

D M  ,   P R E -
 ,   A  G       G
S     V     Fü 
. D   ,    P R  ü  F-

17/59



63

64

 ,   „ B“   .

A E  B   8. S  A ü V 
R äß  A Z      -
ü F „N    
“. D U  „“  „“   -
  V   E. Z      -
  F „“,     „  
S“ ü    (. W  8. S  A-
 ü V  R  7. D 1948,  :
Bü/W, D P R, B. 13/2, 2002, S. 1449 <1472>). D
       B   V 
K   B,  F  ,    S-
  D-, O-, P-    S  ä -
  (. W  7.  8. S  A ü V-
  R  6.  7. D 1948,  : Bü/
W, D P R, B. 13/2, 2002, S. 1347 <1433 .>  S. 1449
<1465 .>). A  B  8. A  Z   „“
 „“ ,  –   – , G
  R  G     , „ß   
S    “ (W  8. S  A
ü V  R  7. D 1948,  :
Bü/W, D P R, B. 13/2, 2002, S. 1449 <1465>). Fü 
E  F   V  A. 103 A. 3 GG    Eö-
    7. A. Z D   P-
  K,    V  
,   S, ö  ,    B 
 F  (. W  7. S  A
ü V  R  6. D 1948,  :
Bü/W, D P R, B. 13/2, 2002, S. 1347 <1436>).

D  H   E   H
ü  Vä. D A  G       G-
    D  P  R ,
    Z P   (. E  G-
  V  Mä   B-
  H  10.  23. A 1948 - D T,
S. 56; W  8. S  A ü V 
R  7. D 1948,  : Bü/W, D P-
 R, B. 13/2, 2002, S. 1449 <1465 .>; BVGE 56, 22 <32>; BGHS 5, 323
<329 .>). D D    ()  F.
DWü N   ,
 „ F  R  F  F   -
“ (. B, D  J, 1947, S. 14). A    B
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 P R ü    Uä -
ä  (. W  8. S  A ü V-
  R  7. D 1948,  : Bü/W,
D P R, B. 13/2, 2002, S. 1449 <1472>),   A-
 ü,   V  R  
V  ä (. BGHS 5, 323 <330>).

D V    G       ,
ß   R ä G  A (. BVGE 3, 248
<252>; 9, 89 <95 .>; 12, 62 <66>; 56, 22 <27 ., 34>). D R
 1877     W R   
 ü V  G    ,   E-
   ä  (. BVGE 3, 248 <251>; BGHS 5, 323 <328>).
D   R  A    G  G-
 ,    M  (. RGS 2, 347 <348>; 56,
161 <166>; 70, 26 <30>; 72, 99 <102>; BVGE 3, 248 <251>)    Fü-
  (. RGS 2, 347 <348>). A   S  P-
   A    R  A. 103
A. 3 GG B. D G         A 
A. 103 A. 3 GG   ä  (. BVGE 3, 248 <252>; 9, 89
<96>; 12, 62 <66>; 23, 191 <202 .>; 56, 22 <27 ., 34>).

Sß   Z  B  P R 
 L  G        
ä W  (. A. 104 A. 2  V  F B  2.
D 1946; A. 4 A. 3  V üWü-B  28. N
1946; A. 17 A. 3  V ü Wü-H  18. M 1947;
A. 7 A. 2  V  F H B  21. O 1947; A. 22
A. 3  V  L H  1. D 1946; A. 6 A. 4 S 1 
V ü R-P  18. M 1947). E   ,   
A  Fü  B   ä. A   
,   P R   S  V-
 ä .

() D  P   G  A. 103 A. 3 GG  -
 V  G        
S-  Fü ß ,      A  -
. D  S ü  Vä  S-
  A. 103 A. 3 GG.

D  A. 103 A. 3 GG  G      
   U ü (. N/A, : . M/K/
S, GG, B. 3, 7. A. 2018, A. 103 R. 176 .  231; N, : M/P, HGR,
B. V, 2013, § 135 R. 4 .; S-F, : D, GG, B. 3, 3. A. 2018, A. 103
A. 3 R. 1). E      Aä  G
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 I   R (. S-F, : D, GG, B. 3,
3. A. 2018, A. 103 A. 3 R. 1). D     W
   ß I  E  ä. D
      Mö    -
,    ä E  V   -
ä   E   W . D-
ü    B  A ,  
U   I ö   S-
   A  . G  U  S
  S   ä ,   
. D F   G,   „ä“,   
P  U   . D G   
      S  –  M  B – F-
 . E    R  „F“
(. L, SV 2021, S. 341 <343>),    Z   S
  G           ä
U  K  ,   –   ä S
–   ö (. L, SV 2021, S. 341 <343>; S, HRRS 2009, S. 188
<196 .>). D     P  G     
  Fü   (. BGHS 5, 323 <330>; 38, 37 <42 .>; BGH,
NSZ-RR 2004, S. 238 <240>; NSZ-RR 2016, S. 47 <49>).

() D  F ß Vä  A. 103 A. 3 GG ä 
 C R. J S  ä 
 A   B ü  E . Z  -
 S   Z,     T  B-
      (. BVGE 56, 22 <31>; BVGK 4, 49
<53>). A. 103 A. 3 GG   V  G 
 S, ü   „E  S“ (. BGHS 38,
54 <57>; A, V  S, 1998, S. 133; S-Aß, : Dü/H-
/S, GG, A. 103 A. 3 R. 301 <D. 1992>),    „E 
Sü“. D E    ö,    -
 S    S     B 
S ü   (. BVGE 56, 22 <31>).

(2) A  E  Z  ,  A. 103 A. 3
GG ü  W      V,   
  Mß ü,  Z  ö V  (.
BVGE 12, 62 <66>; 23, 191 <202>; 65, 377 <381>; 162, 358 <371 R. 46>; BVGK 4,
49 <52>; 13, 7 <11>). A. 103 A. 3 GG ä  M, 
ß M.

A  S  ,  S  S   S 
Rü E   A    ö V
     S   (.
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BVGE 133, 168 <198 . R. 55 .>). D  Tä     ,
   ü S  F  ü. O 
Mö  B ä  L ü,  E
  B  S  ü. E    
ü S,   E  S  , ü 
E  ß O  S  (. BVGE 133, 168
<197 . R. 53 .>). S  A. 103 A. 3 GG   V-
 ,       E  S -
 (. BVGE 56, 22 <32>; 162, 358 <371 . R. 46>; BVGK 13, 7 <11>).

) Gü  G  A. 103 A. 3 GG   W,
    V ü   S 
 W  S  (. BVGE 15, 303 <307>).

D P R    E ü A. 103 A. 3 GG   
U  Vß   Wü 
B,    ü  R  D
 R  S (. E  G  V-
  Mä   B  H-
  10.  23. A 1948 - D T, S. 56;W  8. S-
  A ü V  R  7. D
1948,  : Bü/W, D P R, B. 13/2, 2002,
S. 1449 <1465 .>; BVGE 56, 22 <32>). A. 103 A. 3 GG   -
 R     G   A  G
äß A. 1 A. 3 GG     G .

D  A. 103 A. 3 GG ü  S  V
 S ä  ,   
A  W   S  -
 V ö ö (. BVGE 15, 303 <307>; BGHS 5, 323
<331>; R, : Dü/H/S, GG, A. 103 A. 3 R. 44 <N. 2018>). U-
   F,   U    E
ü W       U -
 S   (.   S, : Lö/R-
, SPO, B. 9/1, 27. A. 2022, § 370 R. 31 .), ö  R 
W   S   T  D-
  R  ü U. S A. 103 A. 3 GG  
 R    V     B-
 ü,     S  ,  
   R ,    ö (.
BGHS 5, 323 <331>).

) D M  A. 103 A. 3 GG   V-
   R ü   G (). S
  R  V  Aä   Rü 
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V   (),    G   A 
W   G  ().

) A. 103 A. 3 GG ä  P  R V   P-
   G.

D F  R ä   E (. BVGE 2,
380 <392 ., 403 .>; 60, 253 <269 .>). S     B-
,   S -     Vä-
  ä G    (. BVGE 2, 380
<403 .>; 20, 230 <235>; 35, 41 <58>; 117, 302 <315>). Fü E  E-
   ä Mö  ä A-
  Ä,   E  V  -
 G ()  (.  §§ 48 ., § 51
V; §§ 44 . S X: S-
  S). Uä    R  A,
  G,  I  R  
R ä    R  
  (. BVGE 2, 380 <403 .>). W  R  E-
   A,   B   A  V-
 ä (. S, : . M/K/ S, GG, B. 2, 7.
A. 2018, A. 20 R. 304). I  Fä    Sä  G
 R  G (. BVGE 22, 322 <329>; BVG, B
 2. K  Z S  14. S 2006 - 2 BR 123/06 .. -, ,
R. 17; B  3. K  Z S  13. F 2019 - 2 BR 2136/
17 -, R. 20).

D   P   G    P  R-
  V  ,   ä S  G-
,    P   F  V   
(. BVGE 3, 225 <237>; 15, 313 <319>; 22, 322 <329>; 131, 20 <46 .> ..N.). E-
   ,   G  E   -
  (. ü A. 117 A. 1 GG BVGE 3, 225 <238 .>). E  E
 A. 103 A. 3 GG. I A. 103 A. 3 GG ,   
T   B  ,   G ü  A-
  B,   B  U,  -
,   P  R V   P  
G .

) D  A. 103 A. 3 GG   R  V-
  . D    R  A. 103 A. 3 GG -
ä. Z        W (1)  E-
 (2). J     S (3)   S  Z
(4)  B,   E  G  G -
. N      R  B-
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 (5).

(1) D   W  ä ü,    A. 103
A. 3 GG ä S   (. S, : ., GG, 4. A. 2018, A. 103
R. 31; N, : F ü H J, 2007, S. 655 <661>). A 
   G   R  ü
V  Eä . G   ,   -
 S .

(2) A  E ä  F . E
   V  G      A. 103 A. 3 GG
 R   U  R   Z   -
 Z (.  R. 64). A  A. 103 A. 3 GG    I-
  G  S  P   A
   R B (.  R. 65). I  R
 R   G       A  
P  F . E     U-
    ä  (. RGS 2, 211 .; 2, 347 .; 4, 243
.; 9, 344 .; 51, 241 .; 72, 99 .).

(3) B  B  A. 103 A. 3 GG  ä.

A. 103 A. 3 GG    Aä   R -
 V ,  ß ü  V . A
S  ä G  A. 103 A. 3 GG   S-
 ü   P ,     V  
ä E ü   üäß Bä  I-
  E . D  V  -
,    V ü  ä  K-
 ,   G     S
 (.  R. 77) ü ö.

A. 103 A. 3 GG   B   U  A. 103 A. 2
GG. A  N     S ä S  -
  P . A S   Rü-
      A. 103 A. 2 GG  S
, ü S  . D  Rü-
       Aä  ä (. BVGE 30,
367 <385>; 95, 96 <132>; 109, 133 <171 .>). E  Vä 
A. 103 A. 3 GG  ä R   --
 S  E  B  S    E-
.

A. 103 A. 2  3 GG   F ,     -
 S   ,   Gä   
S ü,     V  S   -
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 U ü. D   A. 103 A. 2  3 GG 
 R,  –   A. 103 A. 1 GG –   Gä 
R  . D ü  V  A  -
 Gö    A   G
(. BVGE 75, 302 <313 .>; 89, 28 <35 .>; 119, 292 <296>).

E   ü    V  R  S-
,   G  A. 103 A. 3 GG  ü V 
G  . D    U (.
BVGE 38, 105 <111>; 122, 248 <271 .>; 133, 168 <200 . R. 59>)   R 
  V (. BVGE 38, 105 <111>; 122, 248 <271 .>; 133, 168 <200 .
R. 59>) ß  B   G   (.
BVGE 38, 105 <113 .>; 55, 144 <150 .>; 56, 37 <43>; 110, 1 <31>; 133, 168
<201 R. 60>; BVG, B  3. K  Z S  25. J 2022
- 2 BR 2462/18 -, R. 50 .),  B     (. BVGK 1, 145
<149>; BVG, B  1. K  Z S  20. J 2007 - 2 BR
965/07 -, R. 3; .  BVGE 9, 167 <169>; 35, 311 <320>; 74, 358 <371>; 133, 168
<199 R. 56>; 140, 317 <345 R. 57>)   G  W (.
BVGE 110, 226 <253>; 133, 168 <200 R. 59>; BVG, B  3. K 
Z S  12. N 2020 - 2 BR 1616/18 -, R. 32). S   S-
  B ä  V    äß 
 R   A  V  ä. D -
     E  G-  V,  ü -
  A   V  K   
 G,    G (. BVGE 74, 358
<371 .>; 133, 168 <202 R. 61> ..N.). Dü  A. 103 A. 3 GG 
ä A  V ,   B   -
  V     R  B ü .

(4) A S  Z  A. 103 A. 3 GG  ü,   N 
G . S       Z-
  A. 103 A. 3 GG    E  
R. D ä  R  S  .

D Z  A. 103 A. 3 GG  I  ä ,  -
 S   R  E    (.
BVGE 56, 22 <31 .>; .   BVGE 3, 248 <253 .>). D E  -
  ü,     U    S
     (. BVGE 56, 22 <31>). D -
 R   –   A. 103 A. 2 GG (. BVGE 109, 133 <171 .>) –
  F   Mü  B. E ,  
E –   R  P „ “ (. M/T-
, ZIS 2008, S. 188 <190>; A, NJW-S 2021, S. 440) –  ß O-
  E   W  . D  
S   V,   A   S-
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   S   T . A. 103 A. 3
GG ä   D  Lä (. BVGE 56, 22
<31 .>). D Sä  S    G-
,   R  E R  E  ,
   ü  S     B 
M. Wä  G ,  Aä  R
  S   , ö A. 103 A. 3 GG   V-
  A   B    S  S 
 R ü  E  ü.

D   R  E   R (.
BVGE 2, 380 <403>; 56, 22 <31>; 115, 51 <62>). E    E -
ä Bü  G   ü F  R
(. G, S   R, 2015, S. 346 . ..N.). D-
      O   E  I -
 W  ü    ö V , 
  W . A  S   E 
W „  P“ (. BGHS 14, 358 <365>; 31, 304 <309>). I 
 R   G  E.
R   U R,   E   -
 ü  ;  ö   Rä. D Mö-
,  V  R ö ü, -
  Mö  W,   N  , ü 
ä Z   R  U     V-
   Eä  S   R ä-
.

(5) D  R  B ä  V-
ä  A. 103 A. 3 GG    ä V.

D B   A. 103 A. 3 GG    V-
      A ,   S
 A. 103 A. 3 GG   Vü   ö. V-
      V  E  
B  S. Wä A ü  
G  S  (. BVGE 3, 248 <252>; 9, 89 <96>; 12, 62
<66>; 65, 377 <384>),   W  
 . D B    A ü -
 „G“  S  A. 103 A. 3 GG 
(. BVGE 56, 22 <34>). DG    ,   -
 E  ä  A. 103 A. 3 GG  üü-
  (. BVGE 56, 22 <27 .>).

A  F,   A  G   
   „ S“  A. 103 A. 3 GG  (. BVGE 3, 248
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<252 .>),    W  N   A. S   
A,   A. 103 A. 3 GG     R 
R  ä  G   G -
      G  B   Vä
ß (. BVGE 3, 248 <251>). D E,    „V“
 Gä  A. 103 A. 3 GG  (. Z, JR 2020,
S. 157 <160>),   Z S    Vä  S-
  A. 103 A. 3 GG,   G  R  (.
BVGE 56, 22 <34>).

) A ü   W  G, 
   S  N  A. 103 A. 3 GG -
 (.  R. 72 .),  A. 103 A. 3 GG    ä
V . Z   G ä  A   
R  Gä. E    R  
P   G   R ä. B  A-
  W     G 
,    ä V  A. 103 A. 3 GG .

) A ä V    R  A. 103 A. 3 GG
 A     G   ().
S  S ,   G  Eö  W-
 N  Gä   T  B-
  ().

) A. 103 A. 3 GG      Eä  V-
  ä E (1). E ü  E   -
 S    S (2), -
 T (3)     G (4)  ä S (5)
 .

(1) D B  A. 103 A. 3 GG   H    S-
  A. 103 A. 2 GG . A. 103 A. 2 GG ä   
 V,   Aä  ä  (. BVGE 30, 367 <385>; 95,
96 <132>; 109, 133 <171 .>). Fü  B   S  A. 103
A. 2 GG Eä  R . D   ü
 G (. BVGE 47, 109 <120>; 75, 329 <340 .>; 78, 374 <381 .>;
87, 399 <411>; 126, 170 <194 .>),  B (. BVGE 25, 269 <285>;
78, 374 <382>; 126, 170 <194 .>; 143, 38 <53 . R. 38>; 159, 223 <292 . R. 152 .>
– B I <A-  Kä>)   Rü-
 (. BVGE 25, 269 <286>; 30, 367 <385>; 46, 188 <192 .>; 81, 132
<135>; 95, 96 <131>; 109, 133 <172>; 156, 354 <388 . R. 104 .> – Vö-
ö). G    Rü ü A. 103 A. 2 GG
    Gä   
F (. BVGE 95, 96 <96 LS 1  131>). N   ü A. 103
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A. 3 GG. A  R   V,    B -
ä E  Aä  R  ,  E-
ä ü  B  S     R.
A. 103 A. 3 GG ü  Gä   A. 103 A. 2 GG
   F.

(2) D M  A. 103 A. 3 GG      A-
   S,  ß  K (.
BVGE 21, 378 <383 .>; 21, 391 <401 .>; 27, 180 <185>; 43, 101 <105>; 66, 337
<356 .>).

A. 103 A. 3 GG ü     S   U
ü   V   ä R  
Sö   R  (. BVGE 21, 391 <403>; 43, 101
<105>). D Gä   Mß,    -
 R   ,  V   
 V   Vä  Ü  ,   S-
  (. BVGK 14, 357 <364>; 16, 98 <107>). N    Mß-
  S (. BVGE 117, 71 <115>)  Mß  B-
  S (. BVGE 55, 28 <30>; BVGK 14, 357 <364>; 16, 98 <107>).

D   A. 103 A. 3 GG     S,   
 B  S  ,  ü   ,  
  S  (.  R, : Dü/H/S, GG,
A. 103 A. 3 R. 57 <N. 2018>). N   W  V-
 (. W  8. S  A ü V
 R  7. D 1948,  : Bü/W, D P-
 R, B. 13/2, 2002, S. 1449 <1465 .  1472>)     „-
“ S  S  S   N  G-
  D-, D-, O-, P-  B  
(. BVGE 21, 378 <383 .>; 21, 391 <401, 403 .>; 27, 180 <185>; 28, 264 <276 .>;
43, 101 <105>; 66, 337 <357>). I    V  O-
  V  A. 103 A. 3 GG  (. BVGE 21, 378
<388>; 43, 101 <105>; BVG, B  2. K  Z S  31. M
1990 - 2 BR 1722/89 -, ; .  S  S R, : Dü/H-
/S, GG, A. 103 A. 3 R. 58 ..N. <N. 2018>). D   ,
  A  Gß  S    -
  A. 103 A. 2 GG   (. BVGE 81, 132 <135>; 87, 399 <411>;
BVGK 11, 337 <349>). E    A. 103 A. 3 GG  -
 S (. BVGE 20, 365 <372>).

(3) A. 103 A. 3 GG    S ,   S
 T,    –       S-
  – V  G ,  A  Eö-
 ß     A  Tä  T 
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S    (. BVGE 23, 191 <202>; 45, 434 <435>; 56,
22 <28>; BVGK 5, 7 <8>; 7, 417 <418>; BVG, B  2. K  Z
S  15. O 2014 - 2 BR 920/14 -, R. 26).

(4) D S  A. 103 A. 3 GG     S  G-
 ö (. BVGE 12, 62 <66>; 75, 1 <15 .>; BVGK 13, 7 <11 .>; 19, 265
<273>). B  K   ,  
 Vö-   U  M   (. -
  BVGK 13, 7 <11 .>; 19, 265 <273>).

(5) A. 103 A. 3 GG   W   S,   
ä S   (). V,   -
 E ü ,   ä A  S-
 ü,     S  A. 103 A. 3 GG ,  -
   Gä ().

() D M  A. 103 A. 3 GG    S
ö,    H   S  . D B-
  S    F   H
ü (. BVGE 3, 248 <251 .>; 65, 377 <383>)    Bä 
 E  B.

Z A  S   E   S (.
BVGE 57, 250 <275>; 118, 212 <231>; 122, 248 <270>; 130, 1 <26>; 133, 168 <199
R. 56>). D H   Kü  S. I   
S ü ä   . Gäß § 244 A. 2 SPO 
 G  E  W  B  A   
T  B  ,  ü  E  B .
D H    P  ößö
Gä ü  E  W   ü  ö V-
  A   ü   U (. BVGE 65, 377 <383>).
S     V ü, F 
S      U   (.
BVGE 74, 358 <372 .>). A  I  H ö  G
 Ü ü  T,          
U ü (. § 261, § 264 A. 1, § 267 A. 1 SPO). U S  Rü
E   A    S  ö V
 (. BVGE 133, 168 <199 R. 56>). D W  -
     F  S
 U . D U   ä-
ß V  B  G. E   G ö F-
  S  (. BVGE 74, 358 <371>). I   R-
   S  V  ,  ü
S  ä,    G   D
   (. BVGE 33, 367 <383>; 46, 214 <222>; 122, 248 <272>;
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130, 1 <26>; 133, 168 <199 . R. 57>). D  A  -
 H   H     ü
U  L,  G ü  R     -
 ä E  S  S  A. 103 A. 3
GG  (. BVGE 3, 248 <253 .>; 65, 377 <383>; .  BVGE 23, 191
<202>).

A  Gü   G         
R ä G,    V   S 
A. 103 A. 3 GG ß ,   S ä  A-
 (. BVGE 3, 248 <251> ..N.; 65, 377 <382 .>).

() D  E,    S  A
 , ü  ü V. D S ü 
   A. 103 A. 3 GG ,    -
  G  V. D   S-
 ()   V  S ()  -
 G ().

() S    S  A. 103 A. 3 GG. E-
 R –   § 373 SPO –     P-
      A   V
 .

D S (§§ 407 . SPO)    V 
B  S. I G  U   G-
  Mö,  U-  S  T     -
    ö I    E -
ä   (. BVGE 3, 248 <253>; 65, 377 <383>). I  
S,     E   ,  U
  S  § 410 A. 3 SPO  (.  BVGE 3, 248 <254>). A
    R  S   ä S-
    V   V  
   S  T  ü ä ,   B-
    G ,     S -
ü    ö S ü (. BVGE 3, 248 <251>
..N.). D  R   B
H   E  B   S 
A. 103 A. 3 GG  (. BVGE 3, 248 <252 .>; 65, 377 <382 .>).

() E  S   B
   Gä  ü V  
B   E,     S-
  S  A. 103 A. 3 GG (. BVG, B  1. K 
Z S  19. M 2022 - 2 BR 1110/21 -, R. 50; BGHS 54, 1 <6 . R. 14 .>).
A. 103 A. 3 GG     E  G  S 
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A. 92 GG,     V  N  „A IX. D R“
 G . A  E  S-
   R ä F  S  B.

D   ,    A. 50 GRC  V  A. 54 SDÜ -
 G      V
  E  ö (.
BVG, B  1. K  Z S  19. M 2022 - 2 BR 1110/
21 -, R. 37 . ..N.  R  G  Eä U).
A. 103 A. 3 GG   S  G      
,  ä  V  M  S
  G,    S   . D 
  A,   R  A. 103 A. 3 GG  L  EU-
G  (. BVGE 152, 152 <177 . R. 60 .> – R  V-
 I). V  A. 50 GRC  A. 103 A. 3 GG  ü  
A Aä   P,    G-
 ä     V -
. E  S G     -
 V    ä.

() A  E    S 
A. 103 A. 3 GG . S    F  P (. § 260
A. 3 SPO)   B (. § 153 A. 2 S 1, § 153 A. 2 S 1, § 206
A. 1, § 206 S 1 SPO) ä F  S   P-
. D    Mß   G    
 V   B  V,  
  S  A. 103 A. 3 GG (. BGHS 48, 331 <334 .>).

E   Gü,    A  -
 T  V ü (. § 174 A. 1, § 204 SPO),
 M  A. 103 A. 3 GG  F. A   -
 ä S,     ß V-
ü,  ß  H   V  (.
BGHS 48, 331 <336>). S     S,
 A. 103 A. 3 GG ,  ä  ü V
  B   E. D    S
 Mö  W  V   T-
  B (. § 211, § 174 A. 2 SPO)     A. 103 A. 3
GG,    P      .

D   ,   B   K-
ü  ,  Nö  § 204 SPO (. BVGK
4, 49 <52 .>)   V äß § 174 A. 2 SPO (.
BVGK 9, 22 <25 .>) ä S   S,   
  „G  A. 103 A. 3 GG“ (BVGK 9, 22 <25>) 
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  „A“ (BVGK 4, 49 <52>)  . D  
S   K     G    
     ä S    R
 Gü . E V  A. 103 A. 3 GG
    G  E.

) I R   S  A. 103 A. 3 GG  G-
  W  S  N  Gä
  (1),    W   T 
B (2).

(1) D W  S     ,  
 Gä    U ,   -
 Ä   E  V . I   F, 
A. 103 A. 3 GG  ü (). A R,    Gü  
A  S ,  A. 103 A. 3 GG  ().

() W   W  U ,    E-
  ä,   S  A. 103 A. 3 GG   -
ü. D öß  W  V  
A. 103 A. 3 GG,    ä ,   R 
S ,   B  ü  ä
,     U ü ä (. BVGE 15, 303
<307>). O   ä W  S,  
 B  E  H   Aö 
V  ü U ä ,   V  S-
   § 79 BVGG  ,     B-
  ü (. BVGE 15, 303 <306> ..N.). E   G
   V   ä W-
,      A. 103 A. 3 GG   B,
  ä F  U,   B  T 
Ü,  A  Hö  S   V ä-
  (. BVGE 15, 303 <308>).

() W,     L   Ä  -
 E ,     A  S-
  ,     V  A. 103 A. 3 GG .

D    W  S äß § 362
N. 1–4 SPO (. S-F, : D, GG, B. 3, 3. A. 2018, A. 103 A. 3 R. 32
 35; N/A, : . M/K/S, GG, B. 3, 7. A. 2018, A. 103
R. 222 .; .  K/S, : . Mü/K, GG, B. 2, 7. A. 2021, A. 103
R. 78; D, : S, GG, 9. A. 2021, A. 103 R. 84; R, : E/H-
, BOK GG, A. 103 R. 47 . <A. 2022>; .A. S, : ., GG, 4. A. 2018,
A. 103 R. 31 .; B, AöR 146 <2021>, S. 130 <167, 170>;  N, :
F ü H J, 2007, S. 655 <666>; Hö/B, : F/Hö, GG,
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B. 5, A. 103 R. 173 . <IV/09>; R, : Dü/H/S, GG, A. 103 A.
3 R. 62 <N. 2018>). D B   S  A. 103
A. 3 GG  (. BVGE 3, 248 <252 .>; 65, 377 <384>). I   -
  V,   G  Vää-
ß ü ( § 362 N. 1–2 SPO . Gü, ZSW 120 <2008>, S. 545 <574
.>; G, S   R, 2015, S. 985 .;  § 362 N. 4
SPO . K, DRZ 1971, S. 299 <299>; L, : F ü H-L S-
, 2003, S. 277 <280 .>; B, D W  S 
 A   H  B, 2016, S. 51; E, : KMR-
SPO, § 362 R. 84 . <A. 2005>),    E.

§ 362 N. 1–3 SPO ö  W,    U
 (§ 364 SPO) ,    H  Uä, -
  F  Z  Sä   A-
   R  Sö  . D W-
    A (§ 362 N. 3 SPO) ä  
 R  U. A   Fä  ß 
B (§ 362 N. 1  2 SPO)    K  E  V-
. D W ä   Fä  ,  
,   H E   E   (§ 370 A. 1, 2.
A. SPO). Z  W     Fä     E-
  U,  ä  W   V-
.

D Wö   V   
S. W-  R   V  -
   S ä. E M  V 
   ,   – ü  A ö
ü – ä U  . B  E  D S-
  1873,  § 362 N. 1–3 SPO  W-
ü ,   ü,    „Fü  
H ß“ . E ß   Fä  S,
   ,  „ V   S   B-
   V  “, ä     -
  (. M   E  D S 
 Bü    B  K, 1873, S. 174; .
 F, D W   A  S,
2022, S. 177 .).

E U     M   A 
 ö,  V. D W  A  -
   V ü   S
(. BVGE 133, 168 <199 . R. 56 .>). D Mö,    Mä
 U    V  ,   G-
  U     Aä  S .
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A § 362 N. 4 SPO    Ä  F  , -
 Z. V   N  Z,  V  ,  
Aä   S   ü (. F, : SK-
SPO, 5. A. 2018, § 362 R. 1; T, : KK-SPO, 9. A. 2023, § 362 R. 1, 26; K-
, : S/S/W, SPO, 5. A. 2023, § 362 R. 7; W, : Dö-
/D/ Rö, G S, 5. A. 2022, § 362 SPO R. 6; .A. K,
GA 2021, S. 380 <392>; Sö, : F ü M M, 2010, S. 769
<779 .>). I  M  S  1877   
W  ü,    R
 ü  ö,   F   ö
 S ü ö (. M  E  S 
1874,  : H, D  M   R-J,
B. 3, E A, 1880, S. 265). E    Ö   T
, O   Aö ö,  F  
 S ä  ü (. M/T, ZIS 2008, S. 188 <189>
..N.; T, : KK-SPO, 9. A. 2023, § 362 R. 1, 11). D G  -
 S,    F ,   U-
    , ä ,   F -
,    Bü   ,   Tä
  .

(2) Dü  A. 103 A. 3 GG  G  W
  T  B,      „-
“ E  (). W    V-
ä ()   ü B  O  Oö
() ü    E.

() D K  S   Z,   „“  
  E ü, ä     A. 103 A. 3
GG   V   R -
ü   G  .

B  R,   R  G    
A. 103 A. 3 GG  B  (.  R. 65),   ,  
E   S     ,  T-
  B,   „  R  U  V-
  ,        S  -
 ,  T     G 
 “ (. RGS 2, 347 <348>). E ü    R-
  1877  G ,  , „
 T  []  E W U N-
  A   F “ (. M   E  D
S   Bü    B  K-
, 1873, S. 174).
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D Z  W   T  B -
ö  ,  ö D   I  S 
 - W,   ä ,  . S-
   W  ,   G  
G V   R. D ä A. 103 A. 3 GG .

D R,    ö   U -
 ,   ,      A  T
 B    (.  BVGE 56, 22 <31>; 65, 377 <383
 385>). D R   Mö   E  -
 E    R   K (. BVGE 2, 380
<403>),   ,   U  ä -
 Uä  (. BVGE 56, 22 <31>). D   Rö
 R   S   Z  -
ü     M   E.
D   W   T  B 
,  G   E  ä,  
,  G, D. A   F  F   
Aä  ä U. A  F  U  
R  ,  R   ü  G ß Z-
   Rä  I  E  -
   R  R   (. BVGE 47, 146
<161>).

() A. 103 A. 3 GG       V-
  ä B ,   F  G  G-
  – ö   – W   T
 B  ü.

Z   S-   S ä Ä .
I  Z  Vä    E   W-
  S  (. BVGE 133, 168 <204 . R. 65
.>). A   V ü  S ö 
   E    ä (. BVGE 133, 168 <225 .
R. 100 .>).

N   ü  W  M  A-
äö. S ö  Aä  S-
  (. BVGE 65, 1 <42>; 109, 279 <309>; 112, 304 <316>; 113, 29
<45 .>; 120, 274 <305 .>; 120, 378 <398 .>; 154, 152 <215 . R. 87 .> – BND - A-
-A-Fä; BVG, U  E S  16. F
2023 - 1 BR 1547/19 .. -, R. 52 . – A D). E Zü-
  S ü  E   -
 .

E     V ü  G
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  ,       E
  B D  ü ä,   A  A-
   Gä    ü  (. -
 H, JZ 2021, S. 1154 <1160>). D Gä   G -
 G  „   V   G ü 
- G“ (. P, HRRS 2023, S. 140 <143>).

() E A   G  R 
W  S      B  O 
 Aö ü .

Z    K    S  A. 2
A. 2 S 1  2  V A. 1 A. 1 S 2 GG  A   S
  S  ,   E    L , -
 S   öö Rü ,   V-
    V  T   Eü  V 
 G  S    K  R
 G ü  (. BVG, B  1. K  Z S 
26. J 2014 - 2 BR 2699/10 -, R. 10; B  3. K  Z S
 6. O 2014 - 2 BR 1568/12 -, R. 11; B  3. K  Z
S  19. M 2015 - 2 BR 987/11 -, R. 20; B  2. K  Z
S  15. J 2020 - 2 BR 1763/16 -, R. 35 .; B  2. K 
Z S  21. D 2022 - 2 BR 378/20 -, R. 53). D A  -
 S ü    E,  
 S ä    () Tä (.
BVG, B  2. K  Z S  21. D 2022 - 2 BR
378/20 -, R. 56). D Gü ü  W   A -
  T  B      Mä-
  S        N 
S. E F    E  S,   
,  ü  . D V  O   A-
ö   ö   S    Fü
ä  ü .

I  V    V  E-
   R ü S  . W  Aä-
 ö Fä  ü  ü E ö, ä-
     U  ü,    
S ä E. T F ,   ä
 M ü Aä  C  E-
   . S      U  ,   
ü   ü V  B    V
  Vü     ,      V
. D      Z  Aä  V-
  S ü. L     I  A
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  A,     O   Aö.
A  V  WEISSER RING .V.    ü V ä,
   W   T  B
  A  O . E S,  -
  ä  ö A  T  B
  , ü ü  O  ü  H 
  B ,   Bü    
Aä  U   ü ,   Z  
T  .

O   A   S  ü  E -
 A   V  Nä . D  K
 S,   V   F,  
  (. BVG, B  1. K  Z S  26. J
2014 - 2 BR 2699/10 -, R. 14; B  3. K  Z S  6. O-
 2014 - 2 BR 987/11 -, R. 15; B  3. K  Z S 
19. M 2015 - 2 BR 1568/12 -, R. 24; B  2. K  Z S 
15. J 2020 - 2 BR 1763/16 -, R. 42; B  2. K  Z S
 21. D 2022 - 2 BR 378/20 -, R. 56 .). D S    S
,     E  S  E   W -
,    W W ä -
 V.

2. D    N  § 362 N. 5 SPO öß  
A. 103 A. 3 GG. S  ü  B  S ()   S-
  T, ü    ä S   (), 
 L   Z   K  U (),  ä  
S  A. 103 A. 3 GG  ().

) D R  § 362 N. 5 SPO   S. N   T 
M  § 211 SGB,    ü   § 362 N. 5 SPO 
V   Vö   S  S 
A. 103 A. 3 GG (.   A. 103 A. 2 GG BVG, B  4. K-
  Z S  12. D 2000 - 2 BR 1290/99 -, R. 18 .).

D Vö  ü     D  Vä 
K ,    U ü   V
  ä R   Sö   R-
 . A    B ,   ü 
ü S  B . E   
   Nä    R,  -
  S  V,    G -
 , . D Vö    
 T     § 2 VSGB    B
 S. D D  Vö    N  § 6
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VSGB  J 2002    1954 ü § 220 SGB  (. BGB
II 1954 S. 729  BGB I 2002 S. 2254). N   § 1 S 1 VSGB  W-
     S  Ü . Fü Tö
 Kö     R  B 
 A. D       Fä  -
 K (. BGHS 55, 157 <173 R. 50>; 64, 89 <107 R. 70>) -
  V  Vö  § 6 VSGB  T  M 
§ 211 SGB  (. BGHS 45, 64 <69 .>; 64, 89 <107 . R. 71>).

) § 362 N. 5 SPO     ä S   G-
 ,    F ä. D N ö   W-
  V   F   S
  –   – T.

) G ü W äß § 362 N. 5 SPO   T  B-
. Z W    L   K 
F. B U  Eü – „G H-
 G“ –    Z  Eü   W-
 (BGB I 2021 S. 5252). A   Gü   -
  Z   K  „“ 
„ ä“ E ,  ü,   W-
   T  B  
ä (. BTD 19/30399, S. 1, 9). D B  F  , 
„ A  G ,  B 
,       W   V-
   F “ (. BTD 19/30399, S. 1 
ä S. 9 .). D „W  R   G [] -
ö“  (. BTD 19/30399, S. 2  ä S. 9 .). Z  G 
    Eö  W   T
 B (. BTD 19/30399, S. 6).

) § 362 N. 5 SPO ä    A. 103 A. 3 GG  – ä-
 – V   R ü  
G. D N    M  A. 103
A. 3 GG   .

II.II.

Z   A  § 362 N. 5 SPO  V,    I-
  B  ä F  ,
 Rü  A. 103 A. 3  V  A. 20 A. 3 GG.

1. V Mß ü  Zä  Rä,  
S  V ü   R   V-
 ,  –   S  R   R –
  R  A. 20 A. 3 GG  V    
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R ü G   R
(. BVGE 72, 200 <257>; 156, 354 <404 . R. 139>).

) D B    ä R
 G  „“    „“ Rü. E R-
  „“ Rü  F  Rü  R,
  R   W ü   Z  Vü
  Tä  . Dü    „-
“ Rü  F   Rüü , 
 N  ä,    S  R-
 ü  Z       R
 (. BVGE 101, 239 <263>; 123, 186 <257>; 148, 217 <255 R. 136>), -
   R  N    Vü ,
      W  S ö 
(. BVGE 63, 343 <356>; 72, 200 <242>; 97, 67 <79>; 105, 17 <37 .>; 127, 1 <17>;
132, 302 <318 R. 43>; 148, 217 <255 R. 136>).

) E Rü  R („“ Rü)  ä -
 ä (. BVGE 13, 261 <271>; 95, 64 <87>; 122, 374 <394>;
131, 20 <39>; 141, 56 <73 R. 43>; 156, 354 <405 R. 140> ..N.). D ä-
 V  Rü  R ü  V   Vä-
  B    G  G 
R     G  R (. BVGE 101, 239
<262>; 132, 302 <317 R. 41>; 135, 1 <21 R. 60>; 156, 354 <405 R. 140>). D K-
  „“ Rü –    Rü  R-
   Tä –   R ,   
 F  ,    V äß V-
 ,     V  S   E 
R   A  G  A 
, ü    G    Gü
    (. BVGE 127, 1 <19>; 156, 354 <406 R. 142>).

D Rü   G  V   
 G,    G (. BVGE 13, 261 <271 .>; 88, 384 <404>;
101, 239 <266>; 126, 369 <393>; 135, 1 <21 R. 61>; 156, 354 <406 R. 142> ..N.).
E A  G  Uä  Rü  -
ß ,   B   Z,    Rü
 ,    F   R  -
,    Ä   (. BVGE 13, 261 <272>; 30, 367
<387>; 88, 384 <404>; 95, 64 <86 .>; 122, 374 <394>; 135, 1 <22 R. 62>; 156, 354
<406 . R. 143> ..N.). V      B,
  R     ,   Kä  
 (. BVGE 13, 261 <272>; 30, 367 <388>; 88, 384 <404>; 122, 374 <394>;
135, 1 <22 R. 62>; 156, 354 <407 R. 143> ..N.),     R 
 Mß    ,   Z   V-
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äß  (. BVGE 13, 215 <224>; 30, 367 <388>; 135, 1 <22
R. 62>; 156, 354 <407 R. 143>). D ,   L  Z ( E-
   R)  Z    R-
   ü  V BU ü ,
   (. BVGE 72, 302 <325 .>; 131, 20 <41>; 156, 354 <407 R. 143>).
D V   ü,  ü B  G-
,   P  R ,  ü B-
  (. BVGE 13, 261 <272>; 18, 429 <439>; 88, 384 <404>; 101, 239
<263 .>; 122, 374 <394 .>; 135, 1 <22 R. 62>; 156, 354 <407 R. 143>),  
Bü       ü N  R 
 (. BVGE 13, 261 <272>; 18, 429 <439>; 50, 177 <193 .>; 101, 239 <263 .>;
135, 1 <22 R. 62>; 156, 354 <407 R. 143>)      ü
ü Gä      S 
 ( B; . BVGE 30, 367 <389>; 72, 200 <258>; 95,
64 <87>; 101, 239 <263 .>; 135, 1 <22 . R. 62>; 156, 354 <407 R. 143>).

2. S § 362 N. 5 SPO  W  ü V ö,  -
  Z  I ä   (), 
  „“ Rü (),     ä  ().

) D R  § 362 N. 5 SPO   Fü,     I-
  30. D 2021  R  . E  A-
   Ü  N    -
  W  G   B. G 
ä F    V  O   P  
D B   Gü ü  B (. BT-
D 19/30399, S. 10;    BVGE 162, 358 <374 . R. 56>). Z
  Gü    „ä“ S, 
B  G ,    E 
Üü    V F ö ü (.
BTD 19/30399, S. 2, 10). I   N  DNA-S  
G  (. BTD 19/30399, S. 1 ., 9 .). D    L V-
,    F   Z ,    A 
   Qä .

) D E  Fü,    I  § 362 N. 5 SPO
ä  ,   „“ Rü  S  Rü-
  R .

D P  R   ,  E ß
C      I  . I
 S ä  F  ß A,  
 T,   S  ,  ä . D 
L,     N  W R-
 ü,   V,   ,  V-

39/59



151

152

153

154

155

156

 ä ä S (. BVGE 63, 343 <360>). E  W-
   N,   ä  K , ä  
R  F. D   V,    -
 Wü  A , ü  N 
 V  (.  BVGE 2, 380 <403>; K, GA 2022, S. 21 <34>).

Z    E  R   Zä   
 E  Vä. B  ü   R 
B  A   V  ü
ü V   S; ü Ä  V-
ä    „“ Rü  (. BVGE 156, 354
<403 . R. 135 .>; .   BVGE 25, 269 <286 .>; 63, 343 <359 .>). D
   ü  ä A  S.

) D   N  § 362 N. 5 SPO  „“ Rü
    ä. D V   
R  B  A  
. F ü   R  U   B 
R   R  (). A  Gü-
 G  ;   Mß,   S ü
 B  ü R  Vöö -
  (BVGE 156, 354),    Eü   W-
   A ü ().

) F ü  ,   R  F 
   R   . D G   
   Sü  V    S ,
 A. 103 A. 3 GG   V V.

§ 362 N. 5 SPO    ,  Z  ä. I G -
 ü  R  F   F  T  B-
 ä K. A   G 
R    ä .

D Uä   § 362 N. 5 SPO  D   
B. G ü ä D    F   S-
 ß. E ,    I  Vä (. BVGE 25,
269 <286 .>; 156, 354 <413 R. 158 .>),  ü  E
ü,   V ü  B   V 
ü ,  ü   A  S. D 
 F   ä Zä   E  Vä-
 (. G, SV 2022, S. 124 <128 .>).

U ,   B  Z  F ,  
U -  . I F  G    
ü  G      A. 103 A. 3 GG  F -
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 ä   - S (. K, GA 2022, S. 21
<35>). A  S   R  S  
F  ä ,    ,  ü
 ü U  .

) D V       Gü  G-
,   P  R    ü B-
 , ü.

D  G   R  § 362 N. 5 SPO  
V  P   G ä   B-
  R ü  R . D F  ö-
 S   F  F   Z  
S  F    G  G  „-
ä“,   F   S,  
 Z   R .

DMßä  E  S  ü Vöö
(BVGE 156, 354) ö     K ü .
D  G,   „“ Rü  ,
  S    S,   S   Vä 
,   Sä   M  S . D ö
 ü  R  Bö ä E   V-
 ü. D Vöö ü „ ä
W   Sä    R  A […],  
 Vö   R   
   B  “ (BVGE 156, 354 <410 R. 151>). R ü
 A  Rü ö   U,   Vö-
ö   S  N ,
  Mß  A  ä, ä-
C. I  F   V  B ü,
   B   V  S   E 
Vä  ä    V   F -
  R ä  ü  (. BVGE 156, 354
<411 . R. 152, 155, 157, 161>).

D W    U  S -
   . S     S 
S . D V ü     E  Vä, 
  ä U. I F  F      
U ,    V  ü. D
W     S   ü   
V,     F   T (. § 73 SGB). E
ä    ,     N 
Rü  § 362 N. 5 SPO . I    ,  
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F  F,    H  ,
 E  V  ö.

DD..

I.I.

Gäß § 95 A. 3 BVGG  § 362 N. 5 SPO ü   ä.

D   V  Bü  O   L-
   § 95 A. 2 BVGG ,   S    L
ü.

II.II.

D E ü  A   ä V-
 ü  V   A  E  
A (. BVGE 89, 91; 141, 56 <81 R. 65>)   § 34 A. 2  3
BVGG. D A   Bü   T   L
N   B D  ,   -
 E  G  L N   ,
 G  A    V  
V  (. BVGE 101, 106 <132>; 131, 239 <267>).

E.E.

D E   C. I.  6 : 2 S,  Ü  .

Kö Mü K-W

M L W

F O
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D A  S,   S  A. 103 A. 3
GG  Eä   Wü   -
 P  , ö   . D Gä-
  A. 103 A. 3 GG  ü  Aä   V-
ü    F ü  Eä   Wü
ä  (1.). A  V   Aä -
     R   S
(2.). O   A  ä N  § 362 N. 5
SPO ääß   S (3.)    (3.) , -
ü ä Pü. Uä  öß  B   V
  Rü  A. 20 A. 3  V  A. 103 A. 3 GG (4.).

G   V   Väß  § 362 N. 5
SPO,  ,    ä F    
 Tä  Mö  W   
  S . Z   W -
   Fä,   „ T  B  ,
    V  ü  B  Gü ü
,    A  M (§ 211  S-
), Vö (§ 6 A 1  Vö),  V 
 M (§ 7 A 1 N 1  2  Vö) 
K   P (§ 8 A 1 N 1  Vö-
)  “.

3. ) N  J  A. 103 A. 3 GG    
T    S   . U 
W N     R  B
,   G     B,   
 V   T  F  (. BVGE 12, 62
<66>; . ü  R. 59 .). D V  ä -
 E      G  -
 V  (. BVGE 56, 22 <32>; 162, 358 <371 . R. 46>; .
R. 71). D V  M      S-
ö   G,     G.

) D A  S,  A. 103 A. 3 GG   V-
-   R ü   G-
 ,  R  Aä  Vü
 ,   . R ,   V 
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A. 103 A. 3 GG  G   R 
,   G   . D D  R -
  U  W  W   B-
   A    G  Vääß ü.
D G  W   ,   ä
B  ä F   ü. E -
   D  R  R  W-
   B ä  A. 103 A. 3 GG  . R
  ,  A. 103 A. 3 GG   S  D-
  R ä. Wä A. 103 A. 3 GG ä ä,
ä ü  W   F  
 R. D K   S  ,   
Mö W   F
äß § 362 N. 1-4 SPO    . D   ü
 Bü ü  (.  R. 10 .).

) N  Ü    G ,  B 
  A. 103 A. 3 GG    G,  -
 Wü   B  ä. D
ä  W  A. 103 A. 3 GG  ü S.
E       ä  R.
A       R  S-
. Vä ä G   R  -
   A  ü   A   
ä G  Mü (A. 1 A. 1 GG). Fü A. 103 A. 3 GG 
 ,    B  B
   ä V  R
 G   W  G  Vääß  A
   ö.

) W  G  Eä  W-
ü   B  R  Aä   V-
ü –    S    P
  G –  A. 103 A. 3 GG   ,   B-
   . S  R  -
  A  S (. R. 90 .)  Bä  Aä-
  A. 103 A. 3 GG   . D
B  A. 103 A. 3 GG     V-
ü       äß,   S  A. 103
A. 3 GG   Vü   ö. V -
     V  E   B-
  S  A. 103 A. 3 GG. A ü   -
 G  S (. BVGE 3, 248 <252>; 9, 89 <96>; 12, 62
<66>; 65, 377 <384>);  Bü  W-
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       A ü  „G“ 
S  A. 103 A. 3 GG  B   T  A. 103 A. 3 GG
(. BVGE 56, 22 <34>). U     G-
 ü       § 362 N. 5 SPO   ,
    A  S  F  ä-
 A   T  B,   Eä 
A. 103 A. 3 GG  R  R  Vääßü
.

) Fü  ä Aä  A. 103 A. 3 GG ü
 Vü ö  E ()  S
()  S  Z ()  A. 103 A. 3 GG ü .

) D S  ,    ,   E-
   F    Aä-
  A. 103 A. 3 GG    (. R. 81). S
  ü,   Bä   ß K  W-
ü    P,   V 
 R  ,   . I P R  E-
,    B,       G
 R   ,   .
K   ,     Wü
 . D B     ü E-
   J 1953 ü: „D E  A. 103 A. 3 GG
  A ü,   R ‚   '   A-
   G  ä     R -
 G      . V    ü-
 R  ä C   G
A  . (…) D  A. 103 A. 3 GG  R
     I  G  S  P-
   A    R B.“ (BVGE 3,
248 <252>; 12, 62 <66>). H ü  T  L  , 
 Gä  A. 103 A. 3 GG ß   S  -
ä ,   I  G   R  
  -G   . D  P 
    S   ä -
 R  A. 103 A. 3 GG ,   V  -
 . E  Eä    G 
R  A. 103 A. 3 GG   ä. E A 
 § 362 N. 1-4 SPO  Gü ü  W  S
  B    (. A/S, ZRP 2020,
S. 251; C, S  E  G  Ä  S-
, A  W  160. S  A ü R 
V  D B  21. J 2021, P-N. 19/160,
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S. 36 <38 .>; .A. K, GA 2021, S. 380 <382 .> ..N.  M).

Fü    A  A. 103 A. 3 GG   M 
E   A. E D   F,   B-
  Wü  V  ß  
,   –   – . D    R -
 Wü   B  ä
A  S   ä . E   , 
  B    ü R 
,  A. 103 A. 3 GG    I  G  S
 P   A    R B
 (. BVGE 3, 248 <252>; 12, 62 <66>). H     S -
 ,   S  P   A  A. 103 A. 3
GG   G     Eä-
  § 362 SPO     .

) D Rü  S   S  A. 103 A. 3 GG (.
R. 82 .)  Bü  Aä  B ü .

(1) A. 103 A. 3 GG ,   S  ä,   Aä-
   R  V ,  ß
ü   V . D  V,  ü  -
 V   ä E ,  , 
  V ü  K  G
. D F   ,   V  
 V  R    -
 ü P   G ä  . D
   Dü   F. V   V 
     R  Wä -
 . B  Wä   B-
    –    S  A    R-
  (. R. 118  H  BVGE 3, 248 <252 .>; 65, 377 <384>)
–   Bä  A. 103 A. 3 GG. E   -
,   G  G    ,  A-
  G     ,     -
 A   Zä  Bä ü 
 äß  ä K  S  A. 103
A. 3 GG . D   S  ü U
   Wü  § 362 N. 1-3 SPO ( -
), § 362 N. 4 SPO (ü Gä  F)   -
ä N  § 362 N. 5 SPO (. R. 117 .),   W -
  B  T ä,   ,  
 D  H   Aä  . D S-
   ä ,   W-
      Ä   E-

46/59



12

13

,  ö  A  S   Gü (.
R. 115, 117). D   ,  –   S 
 (. R. 119) –  W äß § 370 A. 1, 2. A. SPO ä,
  ,    § 362 N. 1  2 SPO  H
E   E  .

(2) A  S ä  ,    S  H-
  A. 103 A. 3 GG    R,   W-
  ä   V -
  B  B  ,   G 
Wü    A   -
 S  A   S  -
ä B ä E  ü. Fü 
 § 362 N. 1-4 SPO  Tä   V   -
 Ü  . E D  R 
W    ä,    S 
 Vä   (§ 362 N. 1-3 SPO)   -
 G  ü   F  ü Gä-
  F (§ 362 N. 4 SPO). D ,   -
 ä Fä ,     A. 103 A. 3 GG  V 
R ü    Aä  N 
  .

() I  „ü M   W“
ä   ä § 362 N. 5 SPO  (. Gä, S-
  E  „G  H  G“, A
 W  160. S  A ü R  V
 D B  21. J 2021, P-N. 19/160, S. 53 <56 .>). H-
    Bü  G  § 362 N. 5 SPO ü 
(. BTD 19/30399, S. 7 .). E P    B
  A  S (. R. 114 .)  . D ü-
 Wü  § 362 SPO   W 
 Vä (§ 362 N. 1-3 SPO) . I  Fä    
Eö  K   ä Bü,  
B      G   (  ) V-
 ä . H   Hü   Uä  
 F,    Vä    Sä 
A     (.  S, : G, BOK SPO, § 362
R. 4 <J. 2023>; T, : KK-SPO, 9. A. 2023, § 362 R. 8),   -
 . I F  § 362 N. 5 SPO      K  F-
,    B   ü H,
    N   ,    (
 A   N  T  B .  R. 37).
S  S  V  Wö  
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   § 362 N. 1-3 SPO ,    Fü  
H ß  (. R. 120), ä   ,    -
 D  R A. 103 A. 3 GG  . W
 ü   A  A  T 
B ü , ä V    Aä
 R  A. 103 A. 3 GG     , ß
 .

D     B  § 362 N. 4 SPO. I F  ä ü-
 Gä (§ 362 N. 4 SPO)   B   F-
 ä  F,   W ö . N  -
ä    § 362 N. 5 SPO,  ,   T  B
 Gü ü  V . Fü  Wö 
F  Gä   ü,   V  Bö  
R ü ü,    Sä  N  S
 K ü ö (. T, : KK-SPO, 9. A. 2023, § 362
R. 1). A  S  , Z  N  ,  V
 ,   Aä   S  
ü (. R. 122). I  W ü  G  W-
  § 362 N. 5 SPO    Sö  R,
    A   B    -
  V  Vä ü   (. BT-
D 19/30399, S. 9). S Eä,    Fä  § 362 N. 5 SPO 
V   D   S   Bä
 Aä  R ü , ü    
     Fä ä Gä äß § 362 N. 4 SPO.

() A ,    A  S,   § 362 N. 5
SPO   A  Gä  A. 103 A. 3 GG  V 
V ,    Aä  § 362
N. 1-4 SPO   V   A. 103 A. 3 GG  -
 Bä ü   ö, Zä  -
 R   ü (. Hö, GA 2022,
S. 184 <188>),    S  ö Wü -
. D     ä,   G  F, 
  W   ä U   ( 
    ä  ),    A 
,    ,    V  M   -
 G  Tä üü  (B  A 
Hö, GA 2022, S. 184 <188>). E ü   ,   
F,     F  Tä,  K ,  -
  , ä    K,   G-
ä ,   G  A  ü B 
. Z V  Wü   S   L-
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 , § 362 N. 1-4 SPO    ,  
G  R  G   (. Dü, :
F ü K P, 1984, S. 333 <346>; B, AöR 146 <2021>, S. 130 <170 .>;
  H, JZ 2021, S. 1154 <1162>). E  Lö ä ,
ü  W W  V (. R. 8 .  -
 M ..N.),   R  B-
 (. BVGE 3, 248 <252>; 12, 62 <66>; 56, 22 <34>; 65, 377 <384>)  
A  S (. R. 117 .).

) (1) A S  Z  A. 103 A. 3 GG  – ,   S-
  (. R. 87 .) –   Aä. D Z 
A. 103 A. 3 GG  I  ,   S 
R  E   . D   S-
   V,   A   S
ä . A. 103 A. 3 GG ä   D  L-
ä (. BVGE 56, 22 <31 .>). D  A. 103 A. 3 GG  
R. D G    Bä  A. 103
A. 3 GG,   A  S  S  H -
 G  V ä,   . I  T  
 E ä Bü  G   ü F-
  R,  R . A   G
ü,   R  S  ,   F
 S  S  § 362 N. 5 SPO  B  ü
B  . D N ö ü D 
 S   Fä   G   A
 Uä  S R . E ß   ,
  Bü    W   F  W-
     .

(2) D   L äß B,   E  W-
ä   B    T  Tü ö
    P  M (. F/Mü,
ZRP 2019, S. 101 <104>),    Hü,  G ü
 W äß § 362 N. 5 SPO  ,  
G. § 362 N. 5 SPO   A   A. 103 A. 3 GG
 R-A-Vä,  ö  Mö 
W ü   ,  A,    -
, ü    Aä  Mß  , 
V   R  ü. E   ,   
  S    F-
   ö. N  S     H
   D  P  R   H  N-
   B,   § 362 N. 5 SPO  „-
 R  A. 103 III GG (…)   M  1933 ö“  (F/
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Mü, ZRP 2019, S. 101 <103>). I  T   V   A-
  A. 103 A. 3   G   ä P  G-
       R (. R. 64 ..N.;  E
  H, JZ 2021, S. 1154 <1159 .>). A ,    G-
   S    § 362 N. 5 SPO   
,   N      R,   N-
 ö  .

4. D S  A. 103 A. 3 GG  äß  
Eä   Eä Wü  § 362N. 5 SPO
 ä . D  B,    
Aä  ,    R   S-
. D Eö  W äß § 362 N. 5 SPO  
  D   S    -
 S. D  Z   S  S  R-
   D  N  S ö 
Rü (  )    ö I ().

) D E    G  R-
   G   R  (. BVGE 80, 367 <375>). O 
  Bü  B  ü S-
   G   D   (.
BVGE 33, 367 <383>; 46, 214 <222>; 122, 248 <272>; 130, 1 <26>). H ä, 
Sä  R   G ,    
B ü  (. BVGE 33, 367 <383>; 46, 214 <222>; 122, 248
<272 .>; 133, 168 <199 R. 57>). Z   D   S-
  Rü. V,   F-
   R  L  ö U ü,   -
 W   D    O . I 
S  O  Aö ,     V ü 
  G ,    V ü  S-
 ü V ü (. H, JZ 2021, S. 1154
<1158>; Hö, S, 2. A. 2017, S. 36 <41>).

D D   S  W  
B  U   G   T-
   K  S    G  R
(. BVGE 51, 324 <343 .>; 107, 104 <118 .>). D Gü  § 362
N. 5 SPO   A  Hü   -
 B  S   G. D   B-
,   A. 103 A. 3 GG ,  W   (.
BTD 19/30399, S. 9). D A  G,   S-
   D   S ü  R
 F  S  V  ,    
  . D F  A,   T ä -
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 ,   E  ö,    -
 V ;      A  S,
ä  A  U     B 
S. D  S U ,     E
 Bü  Bü   A. J   V
,      F ,  ü    T
 B ,  ä    F   Vä 
 G  R. D Vä   G
     W    -
 D   S   ä
F ö.

) I  D   S   ß
 B  O   Aö. N  K 
Z S     A  S D
  S   L,  ö U,  -
 S   F  P  ,   E  
 L ,  S   öö Rü -
,   V    V  T   Eü-
  V   G  S    K
 R  G ü  (. BVG, B  1. K
 Z S  26. J 2014 - 2 BR 2699/10 -, R. 10; B  3. K-
  Z S  6. O 2014 - 2 BR 1568/12 -, R. 11; B 
3. K  Z S  19. M 2015 - 2 BR 987/11 -, R. 20; B 
2. K  Z S  15. J 2020 - 2 BR 1763/16 -, R. 35 .). D
 V  G   S  A
  K   S  A. 2 A. 2 Sä 1  2 
V  A. 1 A. 1 S 2 GG      A  -
 G (. BVGE 29, 183 <194>; 77, 65 <76>; 80, 367 <375>;
100, 313 <388 .>; 107, 299 <316>; 122, 248 <272 .>). B K   A-
  S   G  A. 6 A. 1  2  V 
A. 2 A. 2 S 1  A. 1 A. 1 GG   Aö  (. BVG,
B  3. K  Z S  19. M 2015 - 2 BR 987/11 -, R. 20;
B  2. K  Z S  2. J 2018 - 2 BR 1550/17 -, R. 38;
B  2. K  Z S  21. D 2022 - 2 BR 378/20 -,
R. 52).

D   K  A   S-
     S  . E ü
A    K  S  R  W-
   (. BVG, B  1. K  Z S 
26. J 2014 - 2 BR 2699/10 -, R. 14; B  3. K  Z S
 6. O 2014 - 2 BR 1568/12 -, R. 15; B  3. K  Z
S  19. M 2015 - 2 BR 987/11 -, R. 24; B  2. K  Z
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S  15. J 2020 - 2 BR 1763/16 -, R. 42; .  R. 135; .A. Hö, GA
2022, S. 184 <190 .>). D    G  V 
  ,  Eü  K    S-
 ü L  L   G  Mö  W-
   ä F     
Aü  S ,    S  -
ö.

) D  § 362 N. 5 SPO  W  F ö V-
    S  S  D -
 ö I.

) § 362 N. 5 SPO   W ü M (§ 211 S) 
 ö (K-)V . E     Sä
 Vö (§ 6 A. 1 Vö),  V  
M (§ 7 A. 1 N. 1  2 Vö)   K
  L  P (§ 8 A. 1 N. 1 Vö). D S-
ä    G  2002  Vö
(VSGB)    ö Tä  (Vö-
  26. J 2002 <BGB I S. 2254>, ä  A 1  G-
  22. D 2016 <BGB I S. 3150>). D  Vö -
 Vä (§§ 6-12 VSGB)   W (§ 1
VSGB),   V  S ä  T   S-
ö  Tä  O  ( E  K, : E/S/K-
, N S ö V, T 7 – Vö-
  Lä, 2006, S. 191 .). D  A 
W       R  T  -
 S  Vö,    A  K 
R     K  Vö 
   ä  H G . D  G-
   Vö  U  I Mä-
  Nü  1946 ü   A   K-
 ( ),   G  §§ 6-13 VSGB  (.  A, :
MüK SGB, 4. A. 2022, § 1 VSGB R. 1). A  E ü  S-
  V N ,   1993  1994   G  K-
 VII  UN-C  I S ü   J-
 (S  : BTD 13/57,    Ü)  
I S ü R  (S  : BTD
13/7953,    Ü). D I S 
   G  Rö S  17. J 1998 (BGB II 2000 S. 1393)
 L ,   1. J 2002  K .

D V  Vö   S  -
   Zä  Kä    ä-
. D W  Vö ä     -
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 A    Sö . D A-
     Vö ,     -
 Gü ß: „D  Vö   E-
  ä Vö   Vö    -
ä,    R   R-
 . H       F
ü   P  A    S-
  K   Vö    B-
  K  Vö“ (BTD 14/8524, S. 12).

) B ö V       S  I-
,    B   Vö.
J S   ö V ;  R 
 ,    R  S,    I 
,   F,  S   W  M    B-
 ö V ä  (. A, : MüK
SGB, 4. A. 2022, § 1 VSGB R. 5 .; K, : E/S/K, N S-
 ö V, T 7 – Vö  Lä-
, 2006, S. 20 .   N). D B ö V-
 ö       M
    A  S. J   K
 Vö –  ö Vö, V   M
 K   L – ü  S    ,
 V   W   (. ä    
N    K  S-
 A, : MüK SGB, 4. A. 2022, § 1 VSGB R. 14 ., 21 .).

) Dü     P  V ö-
 V,   ,   § 362N. 5 SPO . S
 ü  B D  ö Vä,   -
  (.   Vö  K ü  Vü  B-
  Vö  9. D 1948 <BGB II 1954 S. 730>; ü K-
   G A I-IV  12. A 1949 <BGB II 1954 S. 781, 783,
813, 838, 917>   I. Z   A  8. J 1977
<BGB II 1990 S. 1551>ß; .  E  K, : E/S/K-
, N S ö V, T 7 – Vö-
  Lä, 2006, S. 9 .). D  S ü
ö V  ,     A-
    Vö,   ä  T 
Sö     T-  A  B
(. K, : E/S/K, N S ö V-
, T 7 – Vö  Lä, 2006, S. 12 . ..N. 
M). D  R ä  V   A
 Sä   Vö R (§§ 6-8 VSGB).
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§ 1 VSGB     S   W-
   ü   ö V ä 
T  Sö  O  Tä. B  V ö-
 V   Sö  G    -
,    I   S,  T 
Vö („   “, . A, : Mü-
K SGB, 4. A. 2022, § 1 VSGB R. 2) ä. D Vö  , 
 S    ä S  B - 
 .

D Mö  W  ä F   -
 G  F  N,   Gü ü ,   V-
     § 362 N. 5 SPO  ö K
,   Sä   V  T  
 V  S  Tä. L  –   –  A-
   Vö. G  Z   -
   Aä   § 362 N. 5 SPO  ö-
 V,  B äß  K   
  A ,   , 
ä N    J   T ü    ä-
  S   D ö Z-
ä   ,       ( B-
  B   Aä  V . K, JICJ
2022, S. 829 .; D’A/S, JICJ 2021, S. 9 .; F, JICJ 2021, S. 35 .).
A   H   R  § 362 N. 5 SPO  A 
ö Vä   S  S 
  E  .

) D   Vä  R   S
  E    Vö,    
G  G     (..  V  M 
 G) . D  G     -G-
  G  S  A. 103 A. 3 GG. DMö, 
M  ü Eä    V-
    R ä,    Eä
M (EMRK)   I P ü ü 
 R (IPR, BGB II 1973 S. 1553) . D 7. Z  EM-
RK ( F: 7. ZP-EMRK),   B D  
  ,   J 1988  K  ä  W Eä
 J-  V  A. 5-7 EMRK. A. 4 A. 2 7. ZP-EMRK  
W   A,      -
 T    V  Mä . E
 Eä   A. 14 A. 7 IPR,      B-
 ßö Uä  W  (. K-
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, : Dö/G/M, EMRK/GG K, 3. A. 2022,
K. 29 R. 36). M  S  § 362 N. 5 SPO  W  -
    G    A. 4 A. 2 7. ZP-EMRK  R-
.

A   A. 50  G  Eä U (GRC) 
G    ,  A    B , 
   A  Dü  U ,   ü R-
  R  E  A. 52 A. 1 GRC ,  ä-
äß Eä  I ü G -
ä  (. K, : Dö/G/M, EMRK/GG
K, 3. A. 2022, K. 29 R. 40). E ü A. 103 A. 3 GG -
 S  A. 50 GRC   . D  , -
 ü A. 52 A. 3 GRC  A  A. 4 A. 2 7. ZP-EMRK 
 (. J, NSZ 2012, S. 611 <616>).

) D S  ä Lä   W-
      P . E -
 A,    E  A  B
 R   V   Eä K ü D-
  R (V-K)    A  W-
D  B  (WD 7 - 3000 - 262/18 WD7 - 3000 - 007/22)
  32 (W ä) S   B  (. R. 20
.  U), ,   W   B  
M   S ö . I   S   ü
W  ä. I   S   ü
W  S ä  ä B, F-
   V  K, B  A-
. I 17   S  ,   U 
 E,  ü W   T  B-
 ö.

5. O § 362 N. 5 SPO    A  G  Vä-
äß   S ü ()       (),
ü ä B.

) ) V  W äß § 362 N. 5 SPO    B-
ä   A. 103 A. 3 GG ä  R
 F . S     R ü  B
ü,  L    D   S -
  ü,   ü   G  ä,   
V B . D Vääß   S   ,
   W    ä F  
A  ,  A   G ,  
D   S    K .
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D A  ä  ü,   W  § 362
N. 5 SPO    V  . B   M 
ö K  Vö, V   M
 K   P. E    T   ä-
 B (. BTD 19/30399, S. 10). E   ä -
ä S,    U    
 Hö,  ß  F  . W  § 362 N. 4
SPO    § 362 N. 5 SPO V,   B  ü V-
   ;      V  
W . E W     B-
,   B    T    
 B  ,   Gü ü  M -
.

) D A  W   N  S-
  B      V (§ 368 A. 1, § 370
A. 1 SPO) R ,   R   T  B-
   E   Üü   A-
  § 362 N. 5 SPO  . E   üäß I-
   K ü  
. B  W   B  § 362 N. 5 SPO 
 A    S,    Nä  -
. S  B  A-    P    B-
  (§ 372 .V.. § 311 A. 2 SPO).

) D A  § 362 N. 5 SPO  H   S  B-
ä  R  B   ,  S-
  ,  ö ä,   U  
 M  S   T  . D A-
 ü   ü ,    B   
Qä ,   V    W   
(. Hö, GA 2022, S. 184 <193 .>). Z R    S ,  
 T  B S  B -
 ä ü. I  ü V   Sä (…) 
 Z  „ “,   „ “ -
,   B   ö  L  ü  -
  V      (.  Hö, GA
2022, S. 184 <193 .>). Z ü ä ,   W  N  
E ü,    ß,    B  T-
  Gü ü  A  (ü),   F
 . D O C ö   S   ü-
W ü  V ü  (B  20. A
2022 - 2 W 62/22, 2 W 86/22 -, , R. 35;  Gä, S  E-
  „G  H  G“, A  W-
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  160. S  A ü R  V  D
B  21. J 2021, P-N. 19/160, S. 53 <58>). I  Bü
 G     „ß W“  V
   Pä    T   §§ 112, 112
SPO  V ü  E  H  (. BTD 19/
30399, S. 10). O   H   A 
§ 362 N. 5 SPO  B ,   N   V  Uä-
äß   S , ü ä B,   -
  A  S  V  N -
 .

) D   H   Vääß  N  ü  F 
 K    Dü   V 
B   S. V    A  BGH-
R  S  ßö Uä  F 
Mß   Rö (BGHS 30, 105; ä   R-
  BGH   Zä   R S, :
MüK SGB, 4. A. 2021, § 211 R. 39 .). I F  W  
  A  A ü   ß
S   Vä   F 
(  S Hö, GA 2022, S. 184 <193>). O  Vääß-
   V    G 
 ä,   N ,   ä Pü -
.

) Z   F  H   B  § 362 N. 5 SPO. D
N  ü  W  „ T  B (…),  -
   V  ü  B  Gü ü -
“,   V     V  , . M
 F   G  § 359 N. 5 SPO ü,   W-
   V    R  A  
N  B . D   B  ,    -
 E  ü   (. BVG, B  2. K
 Z S  14. S 2006 - 2 BR 123/06 .. -, , R. 20). D
ö  T ö,    H G  Eö-
 ,   Vß  § 261 SPO   E  ü-
   (. H, JZ 2021, S. 1154 <1161> ..N.  R). E
 Vä Nü  A  § 362N. 5 SPO  U-
 ö,   A  N   S 
A. 103 A. 3 GG  ü. D ü  B  R-
  ü W ,    ü V
 ü  ä,    Vä  E-
   G ü   (.   S T,
: KK-SPO, 9. A. 2023, § 362 R. 19). V  H  B,
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 § 362N. 5 SPO G ü, G
  G    ü    A 
A   G ü  ü.

6. Uä   Z   V   A-
  äN Gä  Vääß
 B   Vß   V   Rü  A. 20
A. 3  V  A. 103 A. 3 GG . D A  S,  
 ß,   F ü. A   A   -
,    V  Bä  R  Bö-
   V   G  Uü  R
(. BVGE 156, 354 <410 . R. 151> – Vöö) ä, 
W       V   F
ä  V  . D F  
    Ü,    G   A-
 ü  Z  –  R   V  -
  G –,  Eä   W-
ä    F  V (. R. 33 
 M)     R  ,  
 S   V   R -
ä.

Mü L
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